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STATE OF NEW YORK 
SURROGATE’S COURT: COUNTY OF KINGS 
--------------------------------------------------------------------X 
Petition to Vacate Sua Sponte Order, Vacate Temporary  
Appointment of Public Administrator, and Compel the   
Turnover of All Files and Documents of the Estate of  
 PETITION TO VACATE ORDER 
  Chetan Bhagat     AND COMPEL DELIVERY OF  
        DOCUMENTS AND PAPERS 
     Deceased.   
 
        File No.  
--------------------------------------------------------------------X 
 
To the Surrogate’s Court of the County of Kings: 
 

Wendy Arghmant, Esq., an attorney duly admitted to practice before the courts of the 

State of New York, hereby affirms under penalty of perjury the following: 

1. I was retained by Prita Bhagat, who is the suspended Executor of the Estate of Chetan 

Bhagat (the “Estate”). Prior to her suspension, Ms. Bhagat retained me to represent the 

Estate before this Surrogate Court and with respect to her administration of the Estate. As 

such, I am fully familiar with all of the facts discussed here. 

2. I submit this Petition on behalf of Ms. Bhagat to (a) vacate this Court’s prior order, which 

sua sponte suspended Ms. Bhagat’s letters testamentary; (b) vacate the appointment of 

the Public Administrator as Temporary Administrator; (c) restore the Petition to Compel 

Delivery of Papers in Hands of an Attorney to the Court’s calendar; and (d) order Mr. 

Paul Brunton, Esq.–the Estate’s prior attorney–to deliver to Ms. Bhagat all of the papers 

and documents belonging to the Estate that remain his possession. 

3. As will be explained below, this Court should vacate its prior order pursuant to its 

discretionary powers under CPLR § 5015(a)(4) and SCPA § 209(10) because the 

statutory and case law standards for invoking a court’s authority to sua sponte suspend 
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letters testamentary were not met in this case. For the same reasons, this Court should 

also vacate the appointment of the Public Administrator as Temporary Administrator. 

4. Further, this Court should order Mr. Brunton to deliver to Ms. Bhagat the papers and 

documents belonging to the Estate, which he continues to hold unlawfully, because Ms. 

Bhagat cannot fulfill her fiduciary duties or otherwise comply with this Court’s orders 

without them. 

BACKGROUND 

This Court has jurisdiction over this proceeding. 

5. The decedent, Chetan Bhagat (the “Decedent”), died on December 13, 2014 while a 

resident of the County of Kings in the State of New York; he left a Last Will and 

Testament (the “Will”) that was admitted to probate on August 16, 2015 by the 

Surrogate’s Court of the County of Kings. 

6. The Will designated Prita Bhagat to be the Executor of the Estate and the Surrogate’s 

Court duly issued Letters Testamentary of the Last Will and Testament of the Decedent 

to Ms. Bhagat on August 16, 2015. A Copy of the Will is attached here as Exhibit A. Ms. 

Bhagat was thereafter duly qualified and acted–until this Court temporarily suspended 

her letters–as Executor of the Estate. 

7. Ms. Bhagat is domiciled and resides at 425 Washington Ave., Apt. 2 in Brooklyn, New 

York 11238. 

Ms. Bhagat fulfilled her fiduciary duties as Executor of the Estate. 

8. In or around December 2014, Ms. Bhagat–in her capacity as Executor of the Estate–

retained Paul Brunton, Esq., located at 55 Essex Street, Suite 109, Brooklyn, New York, 

11201, to probate the Estate. 
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9. Consistent with her duties as the administrator of the Estate’s property, Ms. Bhagat 

directed Mr. Brunton to complete the sale of the Estate’s primary asset–a property located 

at 1320 Sterling Street, Brooklyn, New York 11233 (the “Property”)–so that the proceeds 

could be distributed among the beneficiaries of the Estate. 

10. At the time he was retained, Mr. Brunton took possession of numerous papers and 

documents belonging to the Estate, including papers and documents concerning 1320 

Sterling Street, Inc. (the “Corporation”) that is the owner of the Property.  

11. After Mr. Brunton committed a series of errors and omissions–which included both his 

ignorance of the effect of a right-of-first-refusal provision in a lease agreement between 

the Corporation and a tenant residing in the Property, and his failure to file a timely 

answer in a lawsuit filed by that tenant to enforce the provision through specific 

performance–Ms. Bhagat realized that Mr. Brunton was not competently performing his 

professional duties as the Estate’s lawyer (and that he was, in fact, committing 

malpractice). 

12. In order to comply with her duties as the fiduciary of the Estate, Ms. Bhagat discharged 

Mr. Brunton (both verbally and in writing, numerous times) and demanded that he return 

the papers and documents belonging to the Estate so that she could engage a new attorney 

to remedy the damage caused by Mr. Brunton’s malpractice. 

13.  Despite her repeated demands, however, Mr. Brunton refused to return the papers and 

documents. Instead, Mr. Brunton provided Ms. Bhagat with an “accounting” of his 

services and demanded payment of more than $130,000.00 in attorneys fees, payment of 

which was required before he would turnover the Estate’s papers and documents.  
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14. Among other charges, the total amount demanded by Mr. Brunton included $125,000.00 

as a 5% commission for the probate of the Estate (which he valued at $2.5 million) and 

$4,500 for drafting an answer to the complaint filed by the Property’s tenant against the 

Estate (in its lawsuit for specific performance of the right-of-first-refusal provision in the 

lease agreement). 

15. In making his demand, however, Mr. Brunton simply ignored the fact that he failed to 

complete the sale of the Estate’s primary asset (i.e., the Property) because he bungled the 

sale process when he relied on a broker–with whom he has a personal relationship–who 

suggested a buyer for the Property at a substantially undervalued price. Moreover, Mr. 

Brunton failed to understand the effect of the right-of-first-refusal provision in the lease 

agreement between the Corporation and the tenant of the Property—and when the tenant 

discovered the offered buying price of the Property, which was well below the market 

rate, that tenant of course wished to exercise its right to purchase the Property itself (at 

the remarkably reduced price). 

16. Mr. Brunton also cavalierly ignored the fact that when the Property’s tenant filed a 

lawsuit against the Estate to enforce the right-of-first-refusal he was, as the Estate’s 

attorney, required to file a timely answer to the complaint; and he completely failed to do 

so thereby allowing the Estate to be in default in that lawsuit. 

Ms. Bhagat filed a Petition to compel the return of the Estate’s papers and documents.  
 
17. Ms. Bhagat was shocked by Mr. Brunton’s refusal to return the Estate’s papers and 

documents and his demand for such a large fee—not least because Mr. Brunton had 

failed to administer the Estate’s property competently and had caused the Estate to 

default in a lawsuit pending against it. 
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18. Thus, Ms. Bhagat was forced to file a Petition to Compel Delivery of Papers in Hands of 

an Attorney (the “Turnover Petition”). A copy of Ms. Bhagat’s Turnover Petition is 

attached here as Exhibit B. 

19. In her Turnover Petition, Ms. Bhagat detailed the entire factual background in this case 

that necessitated her commencing this proceeding: from her retaining Mr. Brunton as the 

Estate’s attorney to the specific instances of Mr. Brunton’s malpractice to her attempts to 

discharge him and obtain the return of the Estate’s papers and documents. In particular, 

the Turnover Petition makes clear that the Estate defaulted in the lawsuit pending against 

it because Mr. Brunton failed to timely file and serve an answer to the complaint. 

20. Ms. Bhagat had no choice but to seek this Court’s assistance with obtaining the Estate’s 

papers and documents as she is attempting, in good faith, to fulfill her duties as Executor 

by resolving the pending litigation and completing a sale of the Property—and she is 

unable to do that because she needs the Corporation’s books and records, which remain 

in Mr. Brunton’s possession.  

This Court sua sponte suspended Ms. Bhagat’s letters testamentary. 

21. At the hearing on Ms. Bhagat’s Turnover Petition, this Court also considered the Petition 

for an Accounting (the “Accounting Petition”) that was filed by one of the Estate’s other 

beneficiaries, Ms. Jayashri Nair. A copy of Ms. Nair’s Accounting Petition is attached 

here as Exhibit C.  

22. In her Accounting Petition, Ms. Nair stated that she demanded an accounting of the 

probate proceedings by correspondence to the Estate’s attorney, Mr. Brunton. See 

Exhibit C, at Ex. D. 
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23. Given Mr. Brunton’s evasive and negligent conduct throughout the probate proceedings, 

it is unsurprising that he failed to provide the demanded accounting or otherwise respond 

to Ms. Nair. 

24. After holding a conference regarding the two Petitions, the Court entered an order sua 

sponte suspending Ms. Bhagat’s letters testamentary, marking Ms. Bhagat’s Petition off 

the Court’s calendar, and appointing the Public Administrator as the Temporary 

Administrator of the Estate. A copy of the Court’s order is attached here as Exhibit D. 

25. In the order, the Court stated “…it came to the Court’s attention that the Executor Prita 

Bhagat had defaulted in defending a Supreme Court action [i.e., the lawsuit filed by the 

Property’s tenant to enforce their right-of-first-refusal]…” Invoking its authority under 

SCPA §§ 719(10) and 711(2), the Court then held that “the failure to attend to the 

Estate’s business…constitutes a breach of her fiduciary duty warranting removal.” 

26. The Court also directed Ms. Bhagat to “turn over all estate assets and documents” to the 

Public Administrator and “file her account and petition for judicial settlement within 30 

days” of the date of the order. However, the Court did not provide any future date for a 

hearing on whether Ms. Bhagat’s letters testamentary should be permanently revoked. 

LEGAL BASES FOR PETITION 

27. This Court is authorized by both CPLR § 5015(a)(4) and SCPA § 209 to vacate the order, 

which was entered on April 12, 2016.  

28. CPLR § 5015(a)(4) permits a court to vacate a prior order when it lacked jurisdiction to 

render it. As will be explained below, none of the facts contained in the Turnover 

Petition, the Accounting Petition, and the probate proceedings are sufficient to warrant 

sua sponte suspension of Ms. Bhagat’s letters testamentary under SCPA §§ 719(10), 



 7 

711(2), and the applicable case law. As such, this Court lacked jurisdiction to enter the 

order suspending Ms. Bhagat’s letters testamentary and it should be vacated. 

29. In addition, SCPA § 209(10) permits a surrogate court to exercise “such incidental 

powers as are necessary to carry into effect all powers expressly conferred” by the SCPA. 

The Court’s order concerns matters relating to the Estate, the just administration of which 

is a power expressly conferred on this Court by the SCPA. See SCPA § 201. Therefore, 

this Court is permitted to vacate its prior order because it impedes the just administration 

of the Estate. 

30. Further, because Ms. Bhagat’s letters testamentary were suspended in error, this Court 

should restore her Turnover Petition to the calendar and enter an order compelling Mr. 

Brunton to return to Ms. Bhagat all of the Estate’s papers and documents that remain in 

his possession. Without this Court’s order so directing, it will be impossible for anyone–

whether Ms. Bhagat or the Public Administrator–to complete a sale of the Property and 

distribution of the Estate’s assets. 

Ms. Bhagat did not breach her fiduciary duty to the Estate and therefore suspension of her 
letters testamentary was improper.  
 
31. While a surrogate court is authorized to sua sponte suspend letters testamentary pursuant 

to SCPA § 719, its authority is not absolute—in fact, many courts have held that the 

power to summarily remove an executor without commencement of a separate 

proceeding must be exercised sparingly. See, e.g., Matter of Duke, 87 N.Y.2d 465, 473 

(1996) (holding the surrogate court abused its discretion when it sua sponte revoked the 

executor’s letters testamentary); Matter of Mercer, 990 N.Y.S.2d 58, 59 (2nd Dept 2014) 

(holding sua sponte removal of an executor is an exceptional power that is not absolute).  
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32. As the courts in the above-cited cases have noted, a limited exercise of the surrogate 

court’s sua sponte authority under SCPA § 719 is required because removal of an estate’s 

executor is “equivalent to a judicial nullification of the testator’s choice.” Id.  

33. For this reason, the Court of Appeals held that removal of an executor may be decreed 

only “when the grounds set forth in the relevant statutes have been clearly established” 

and where there is “a clear showing of serious misconduct that endangers the safety of 

the estate…” Matter of Duke, supra, 87 N.Y.2d at 473. 

34. In this case, this Court invoked its authority pursuant to both SCPA § 719(10)–which 

permits the surrogate court to suspend or revoke letters testamentary where “any of the 

facts provided in 711 are brought to the attention of the court”–and SCPA § 711(2), 

which permits suspension or revocation of letters testamentary where the fiduciary “has 

wasted or improperly applied the assets of the estate…improvidently managed or injured 

the property committed to his charge…or by reason of other misconduct…”  

35. This Court’s order does not specify which part of SCPA § 711(2) Ms. Bhagat’s conduct 

falls under, but merely states that Ms. Bhagat failed to attend to the Estate’s business by 

defaulting “in defending a Supreme Court action” that is pending against the Estate. 

36. However, this Court’s analysis misconstrues a key fact: that it was not Ms. Bhagat who 

defaulted in defending the Supreme Court action. Rather, it was Mr. Brunton who 

defaulted by failing to submit a timely answer to the complaint filed in that action.  

37. Incidentally, it was also Mr. Brunton’s negligent performance of his duties as the Estate’s 

attorney–i.e., his use of a personally preferred broker to find a buyer for the Property, his 

execution of a contract with a grossly undervalued sale price, and his failure to consider 

and understand the effect of the right-of-first-refusal provision in the contract–which 
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precipitated the Supreme Court action. Ms. Bhagat, on the other hand, was diligent in her 

good faith efforts to monitor Mr. Brunton and, when it became clear that Mr. Brunton had 

breached his professional duties as the Estate’s attorney, to discharge Mr. Brunton and 

engage another attorney. 

38. While failing to defend a lawsuit filed against an estate could very well support a finding 

that an executor breached their fiduciary duty, such a finding was not appropriate in this 

case for two reasons.  

39. First, Ms. Bhagat did not herself cause the Estate to default. Thus, this case is 

distinguishable from those cases where an executor is removed or suspended because of 

his/her failure to pursue or defend litigation involving an estate. See, e.g., Matter of 

Terzani, 45 Misc. 3d 1221(A) (Sur. Ct. Dutchess Cty. 2014) (removing executrix based, 

in part, on her failure to cause the estate to pursue a wrongful death action).  

40. Second, this Court cannot hold Ms. Bhagat liable for the default in the Supreme Court 

action–or otherwise impute to her any harm caused to the Estate by Mr. Brunton’s 

negligence–because Ms. Bhagat was acting in good faith when she hired Mr. Brunton.  

41. In an analogous line of cases involving harm caused to an estate by certain investment 

choices made by an executor, the courts in the Second Department have held that an 

executor is not per se liable for harm caused by decisions made in good faith. See, e.g., In 

re Buck, 206 N.Y.S. 448, 451 (2nd Dept 1924) (an executor is held to the same degree of 

care that a normal or prudent person would apply to their own personal transaction and is 

not responsible for unintended harm to the estate caused by otherwise reasonable 

decisions); In re Estate of Kruger, 141 Misc. 475, 477 (Sur. Ct. Kings. Cty. 1931) 

(holding that an estate administrator was not responsible for the loss of funds caused to 
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the estate by the collapse of the bank where the funds were held because placing the 

funds in an ordinary commercial bank was the obvious and prudent thing for him to do).  

42. Here, Ms. Bhagat engaged Mr. Brunton as the Estate’s attorney in good faith and in the 

same manner that she would have engaged an attorney for herself personally. Given Mr. 

Brunton’s status as an estates attorney in Kings County, Ms. Bhagat could not have 

known (and she certainly did not expect) that Mr. Brunton would fail to fulfill even the 

simplest parts of his professional duty, e.g., filing a timely answer in the lawsuit filed 

against his client, the Estate.  

43. Further, even if Ms. Bhagat had caused the Estate to default in the Supreme Court action, 

that fact alone would not be sufficient to warrant suspension of her letters testamentary. 

In example cases where an executor is removed, the facts involve far greater wrongdoing 

than simply one instance of default in litigation. See, e.g., Matter of Terzani, supra, 45 

Misc. 3d at 1221(A) (record showed executrix failed to commence a potentially lucrative 

wrongful death action, disposed of property belonging to the estate, damaged property 

belonging to the estate, and had hostile relations with the other beneficiaries); Matter of 

Cassini, 990 N.Y.S.2d 436 (Sur. Ct. Nassau Cty. 2014) (executrix filed numerous 

contradictory statements about estate assets, failed to identify all of the estate’s personal 

property, improperly paid herself amounts out of the estate’s funds, and otherwise 

behaved in a hostile manner to the beneficiaries); In re Estate of Israel, 315 N.Y.S.2d 453 

(Sur. Ct. Nassau Cty. 1970) (executor failed to marshal assets or attempt to settle the 

estate and otherwise acted with complete indifference to the proceedings). 

44. In this case, the record does not contain the type of evidence of wrongdoing present in the 

above-cited cases—and the record certainly does not show evidence sufficient to support 
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this Court’s invocation of its sua sponte powers to suspend Ms. Bhagat’s letters 

testamentary, which is a drastic remedy meant to address only the most serious 

misconduct by a fiduciary. 

45. The Court of Appeals unquestionably held that an executor may only be removed or 

suspended where there is evidence of serious wrongdoing that clearly establishes 

statutory grounds warranting removal or suspension. Here, there is no evidence that Ms. 

Bhagat breached her fiduciary duty to the Estate; thus, the statutory requirements of 

SCPA §§ 719(10) and 711(2) were not met and this Court’s suspension of Ms. Bhagat’s 

letters testamentary was improper. 

46. In light of the lack of evidence supporting this Court’s invocation of its sua sponte 

authority, as well as the strong judicial policy towards upholding the Decedent’s 

designation of Ms. Bhagat as the individual he wished to settle his estate, this Court 

should vacate its prior order suspending Ms. Bhagat’s letters testamentary; and it should 

further give effect to the Decedent’s wishes by vacating the temporary appointment of the 

Public Administrator so that Ms. Bhagat can continue to fulfill her duties as Executor. 

47. In addition, in order for Ms. Bhagat to continue fulfilling her duties as the Executor, this 

Court should also restore Ms. Bhagat’s Turnover Petition to the calendar and consider 

Ms. Bhagat’s request for an order compelling Mr. Brunton to deliver to her all of the 

Estate’s papers and documents.  

Mr. Brunton must deliver the Estate’s papers and documents to Ms. Bhagat in order to 
continue administration of the Estate. 
 
48. As explained in Ms. Bhagat’s Turnover Petition, Mr. Brunton was discharged as the 

Estate’s attorney because of his failure to competently achieve a sale of the Property and 

his negligence in diligently defending the lawsuit filed against the Estate. Thus, the 
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attorney fee amounts–which Mr. Brunton demanded Ms. Bhagat to pay before he would 

return the Estate’s file to her–are excessive, unjustified, and unreasonable. 

49. Given that Mr. Brunton was discharged for cause, there is no valid basis for his 

withholding of the Estate’s papers and documents from Ms. Bhagat. As such, this Court 

should grant the relief Ms. Bhagat is seeking in her Petition: an order compelling Mr. 

Brunton to turnover the Estate’s papers and documents that remain in his possession. 

50. It is impossible for anyone to continue the administration of the Estate to continue while 

Mr. Brunton retains the Estate’s file because it contains certain corporate documents 

necessary for the Estate to complete a sale of the Property that cannot be obtained from 

any other source. 

51. Until this Court orders Mr. Brunton to turnover the papers and documents in his 

possession, Ms. Bhagat will be unable to fulfill her fiduciary duties to the Estate or 

comply with this Court’s orders relating to the Estate’s administration.  

CONCLUSION 

52. This Court mistakenly held that Ms. Bhagat breached her fiduciary duty to the Estate by 

failing to defend a lawsuit. However, it is undisputed that it was not Ms. Bhagat who 

failed to defend the lawsuit, but her attorney Mr. Brunton; and, in fact, Ms. Bhagat 

engaged in a diligent, good faith effort to discharge Mr. Brunton and obtain the Estate’s 

file in order to remedy the harm caused to the Estate by his negligence. Given that the 

record in these proceedings do not show any misconduct by Ms. Bhagat, it was 

inappropriate for this Court to invoke its authority to sua sponte suspend Ms. Bhagat’s 

letters testamentary. 
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53. In light of the strong judicial policy towards giving effect to the Decedent’s designation 

of Ms. Bhagat as the Executor of his estate, this Court should vacate its order, restore Ms. 

Bhagat to her role as Executor, and restore the Turnover Petition to the calendar. This 

Court must also enter an order compelling Mr. Brunton to turnover the Estate’s papers 

and documents so that Ms. Bhagat can complete the sale of the Property and distribution 

of the Estate’s assets to its beneficiaries. 

WHEREFORE, Prita Bhagat requests that this Surrogate Court vacate its prior order 

suspending her letters testamentary, vacate the appointment of the Public Administrator as 

Temporary Administrator, restore the Turnover Proceeding to the calendar, and compel 

delivery of the papers and documents belonging to the Estate that are in the hands of the 

Estate’s prior attorney, Paul Brunton, Esq. 

 
 
Dated: May ____, 2016 
 Brooklyn, New York 
 
 
 


